Kim Hollaender

, [["] NELSON °* LEVINE * de LUCA & HORST Diect: 610.862.6547

Cell: 610.639.8190
EI [::I ALIMITED LIABILITY COMPANY - - Kkhollaender@nldhlaw.com
ATTOH“EYS AT LAW o

PHILADELPHIA  CHERRY HILI, COLUMBUS ~“NEWARK NEWYORK. - LoNDON - wwwnldhlaw.com
PR Four Sentry Parkway

7 Suite 300

Blue Bell, PA 19422

SRR . L Phone: 610.862.6500

‘Tine23,2006 - - . R 610.862.6501

Andrew M. Brewer, Esquire .
Maraziti Falcon Healy, LLP . LT
150 John F. Kennedy Parkway
Short Hills, NJ 07078

i RHNRE L
Re: . - Borough of.Ril_lg_w_oo_d S o
. Dear'Mr. Brewer:

‘Enclosed please find the duly executed Non-Walver Agreement in regards to the above-
referenced matter. S ‘

If you have any questlons, feel free to contact the undersigned directly.

, .Very truly yours,

. NELSON J,LEVIN E de LUCA & HORST LLC
/‘

Klm Hollaender

-KHmst
Encl.
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NON-WAIVER AG
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4 THIS AGREEMENT ("Agreement") is by and batwecn the Borough of ngwood (the o
[ “Borongh”) and ARI Insurance Compaay (*ART"), Selective Insurance Company of Amenca -

("Sélec-ﬁve"), and Maryland Casualty Compa_,ny (™Maryland") ("the Insurers™) (collectively “the -

| Partics™) concerning the defense of the Borough in certain matters set forth below.
WITNESSETH:

WHEREAS, each Insurer has or may have issued au insurance policy or policies, to the

'- Borough (the "policies"); and
WHERFEAS, on September 21, 2005 the Environimentzl Protection Agency (“EPA”)

‘ msued an Admxmsuauve Order for Investigative Work to the Borough of Ringwood, styled In

glge Matter of R_:_gwood L&gdﬁll/ mcs Superfind Site, (“Admuustrauw: Orde.r") wsth respect to
: the performance of supplemental investigation work at the ngwood Landﬁlllees Superﬁmd

site located in the Borough of Ringwood, New Jersey (the “Site”); and
| WHEREAS, on December 20, 2005, & Notice of Claim. wes fled by sumerous
indiv.i;iua..ls againsi the Borough m the matter catitled Mildred Batchelor, et al, v. Borough of
Ringwood and Ringwood Solid Waste m ement Authority alleging bodily injury and
property demage cansed by the aileged exposure to hazardous and toxic substances from the Site.
Plaintiffs in the Notice of Claim have indicated that the Borough will be brought into a lawsnit
.émit!ed Wayne Mannet el v. 'Eo_x;d Motpr Company et al. venued in Passaic County, New Jersey.
The Administrative Order, the Notice of Claim and the Mann suit are collectively referred to as

the “Environmentsi Actions™; and



WIEREAS, ﬂjé Borough bas demeanded that the Insurers provide it with a defense

and indemni fication indsr the policies with respect to the Environmental Actions; -

| WHEREAS the; Insurers have either denied fliat they have any obligation of bave. -
reserved their rights with respect to any obhgatxan to defend or indemnify the Borough in the
" Bavironmental Actions; and

| WHEREAS, the Boraugh filed a devlaratory judgment action captioned Borough of

Rinewood v, ARI Ipeurance Conpany Insiyrance Company, et al,, No: L-738-06, venued in the
Supenor Couit of New J ersey, Passaic County ( ‘the Declarmory Judgment Action™). -
' NOW THERFFORE in consideration of the agreements conteined herein, aihd

infending to be iégally bound, the Parties hereby agree es follows:
DEFINITIONS -

1. The térm “Environimental Actions" as used in this Agréement means the
" Administrative Order, the Notice of Claim and the Mann suit.

2 " The term "defenss cosis” as used in this Agreement includes (g) reasonable and:
neceéééry attoinnys' fees; (b) reasonable and necessary expert fees; and (c) other reasonable and
heba'-.ssa.ry' out-of-pocket foes and expenses, all of which arc directly attributableto the dcfense of
the Borough in the Environmental Actions. The term "defense costs™ does not include (@) -
administrative or other expenses, including internal expenses and salaries of employees of the
Borough or the Insurers for unallocated expenses sueh as, but not limited to, general overhead;
(b) administrative orbihtema]. expenses of counsel representing the Borough in the Eavironmental
Actions; (¢) attorneys' fees and experises incisred by counsel designated by the Borough to *

" yepresent the Borough's interests independent of costs incurred in, defending the Boroughyin the |

2



‘Eavironmental Actions pursuant to the terms of this Agreement; and (d) attomeys' fees, costs and
amy other expenses incurred by the Borough in copnection with efforts it hes undertaken, or will

undertake, to secure defense and insurance coverage ﬁom any in_surer ipqludi:ug costs that aye

essociated with bringing the Declaretory Judgment Action.

3. The Insurers agree to pay for al) pf the reasqpab}a and necessary defense costs |
incurred in the defense of ﬂ.:.c Borongh m the Environmental Actions., ‘_

4. The Borough shall submit to the Insurers or their degggmted reprég;ntﬁﬁ?ss? on a
quarterly basis, detailed statements of legal services rendered and aqd defense gos‘ft.sf‘ipcmrcd in
connection with specific legal and/or expert work performed for any individual Euvimnmemtal
Action, Said statements shall include a descnpnon of all legal and/or expert servmeq rendemd,
an, ndennﬁcauon of the pemn(s) petfurm,ng the-tasks and the time spent on 2 dax!y basxs Within
forty-five (45) days of receipt of such stat_emmte, each Insurer shall rqmlt 1t$_re5pg¢_;twg oncgﬂ;ird
share directly to Ringwood, by check made payable to “Botongh of Ringwood™ or shall advise
defense counsel and all other Insurers of any item or items contained in such statements that it
. believes to be unreasonable or beyond the soope of this Agreement. The failure by an Insurer t(l)
pay a disputed itern of defense costs shall not relieve such Insurer of its obligation under rhas .
Agrosement to'pay defenss costs covered by rhis Agreement and not di;apu'.t_cd. |
PAST DEFENSE QQ§;§:§ _ | o ...

- Upon gxecution of this. Agreement, the Borough shall submit detailed statements
to the Insurers fo the extent not already provided sefting forth the amount of defense costs,

incurred prior to execution of this Agrecment in the defense.of the Borough in the Enyironmental

o3



Acuuns Each Insurel: is on]y responsible for its one-third allocated share of past defense costs.
No Insm.'er is rcspunsxble for defense costs incurred prior to the tender by the Borough to that .
Insurer nf the respccuve Environmental Action. Within forty-five (45) days of receipt of such
s‘eatements tht: Iusmrers shall remit their respective one-third share of reasoneble and necessary
| fees and costs. Should they have eny reasonable questiars regarding the documentation provided
| bry 1he Borough sunh queslmns will be ra;sed irg that 45-dery period:

'C’I‘ION

6. By feas;oﬁ of thé undertakings and agreements of the Parties as set forth berein,
.Angwood agrees 10 dis:mss without prejudice, the Declaratory Judgment action. Upon full
execution of this Agreement, the Borough will execute a Stay/Tolling Agreement of 60 days. of
thc. Decla:atm:y Judgment actwn The Borough shall file a voluntary disroissal without prejudlcs
of the Declaratory Judgment action vdthin ten days after paymsnt-is received by Ringwood in
relation io the past defense costs fomarded to the Ymsurcrs pursuant 1o Paragraph 5 of this.
| Agreement. o
- 7 This Agre'crhm!, in conjunction with payment of defense costs in. conformity with
this Agreement,, ﬁuﬂiﬁes any clrims of bad faith, breach of contract, breach:of duty, sanctions, ’
'ﬁdlétiox"as, exemplary br' extra contractuz] c.ﬁar.;'n.;ig?es aﬁsing from or in connection with. the
‘in'éurers’ Eandling of the claims submitied by Ringwood or the obligation to pay past or future
defeﬁsé c;:sts with respect 1o the Envimpmental’Acﬁbns, prior to or during the period this
| Aéi:ééménf is m effect. The nullification shall be effective upon the date the dismissal without -

prejudice set forth in Paragraph 6 of this Agrecment is filed with the Court, This release shall nc;;
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preciude the Borough from secking to recover defense c:_;s_tg,whicl:h any Insurer declines to pay.
NON-W OF RIG -
8. The Insurers have entered into this Agreement m good fmth and mtlmut any
adrnission of Hability. The Parties recognize that the execution of this Ag:cment repmsmts a’
' compromise by the Insuress and the Borough and. that neither the Agrccmznt nor its teqms are an
admission by the Insurers that defense or indemnity is nwed 10 the Borough unclcr thc pohmes
Subject to the ferms of this Agreement, the Insurers reserve all nghts with rcgard to all issucs s of
defense and indemnity, aod the Parties acknowledge each Insurer’s resecvation, of rights, The

Insurers specifically reserve their rights 23 o allocation of indem&;ty or {uture dsfcnse costs not

| paid under this Agreement. Further, the Insurers exprcssly agree. that neither the exeouﬂon of

this Agreement nor, its terms constitute a waiver of any nghts that the Insu:ers have unde:c thz

policies with respect to matters outside the scopo of this Agreement,

9. Each Insurer shall have the right to withdraw from. pacticipation in this ﬁgl'éement
upon the provision of thirty (30) days written notico to all other Parties of an intention to |
* withdraw. This Agreement shall thereafter termmate upon the expiljaﬁ_o_n of said thirty (30) days
unless each remaining Insurer and/or the Borough agrees in wnhng to contmuc w:th ths
Agreement and reallocate the contribution percentage of the wxrhdramng Insurer In 1he evant
- that any 'I.usu:er elects to withdraw pursuanx to ‘tlu.s.l‘aragraph wlthm 6 _mpnth§ of tl;g exec_unon
of this Agreemont and the Borough files a second declamtory judgme:nt actjon to compel |
“payment of ifs defense costs related 1o the Environmentsl Actwns, the Borou gh wﬂl not l1a.ve

- waived its right to seek ceimbursement of the legal fees incurred in the first Declaratory
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| Judgment action. This Paragraph is not intended nor shall it ba constmed as an aﬂmi.ssiu;:l mg_t the
Borough is entitled to recover such legal fees. |
GENERAL PROVISIONS -

0. T!iisﬁﬁreeinam ghall be binding upon and inure only to the benefit of the Partics
hereto and their respective successars and assigns. |

11.  Eachof the Parties to this Agreement has participated in its drafting and,

" consequently, the lan'guag of this Ag:eement sha.llnotba presumptively construed against any
of the Ingurezs hereto, : . '

12.  This Agreement, in.c:luclingj anjr exhibits héreto,.is a7 intégréted agrecmment,
containing the entire understanding é;i;on'g-th.le Parties regarding the roatters addressed herein
ind, exeept as is set forth m this Agreement, po rcpresenwﬁuns, warranties or promiscs have
been made or rv_;liéd upon by tﬁe-lnsurers_ to ﬁus Aéfée_menj. This Agreement shall prevail aver
prior commurications between the Parties 6§ their representatives regarding the matters
contained herein. | |

13, Neo ammdmem.ur variatipi;s fo the terms of this Agreement shail be valid uniess
made in writing and signer_i by all t’nﬁies hereto, ‘.

C JALITY AND COMPROMISE | _

14,  The Parties to this Agreement expressly recognize that the terms of this |
Agreement are confidential and may aot, unless expressiy ordered to by a court of competent
jurisdiction, be disclosed to any person or entity other than to the respective reinsurers andl_éf

auditors of the Insurers. -



 EXECUTION: oT
135, This Agrccment roay be execmed in duplicate counterpasts.
16.  All notices under this Agreement shall be sent by registered ot cemﬂad mall
rcmm receipt requcsmd, 10 the following designated jndividuels on behalf of each lnsmr or to
such other individuals as may be, from time to time, designated by the Insurers:

Wor the Borongh:  Andrew M, Brewer .
Maraziti Falcon & Healey LLP
150 John F. Kennedy Pkwy |
Short Hills, New Jerscy 07078

For ARI: Kim Holiaender, 254,
B . Nelson Levine DeLuca & Horst
457 Haddonfield Road
Cherry Hill, NJ 08002

For Selective: Margatet F. Catalano
CARROLL, MeNULTY & KULL L. L C.
120 Mountainview Boulevard - '
P.O. Box 650
- Basking Ridge, New Jersey 07920

Fer Marylends:  Robert W, Muilenburg
| Coughlin Duffy LLP
350 Mount Kemble Ave .
Mormistown New Jersey 07962
IN WITNESS HEREOF, the Parties subscribing to this Agreement ‘have, through
their authorized ropresentatives, executed this Agizemént in counterparts on the dates set
forth under their fespective signatures as set forth below:

BOROUGH OF RIN!:WOOB

L mff//é/oé- |




ARI INSURANCE COMPANY (as suceessor to Farmer’s Reliance Insurance Compauy)

W%/%/% - OV

Kim Hollaender, Esq. :
Nolson Levine DeLuca & Horst

457 Haddonfield Road

Cherry Hill, NJ 08002

SELECTIVE INSURANCE COMPANY (formerly Selcctive Risks Insurance)
By:

Margaret F. Catalano, Esq. Date
CARRCLL, McNULTY & KULL L.L.C.

120 Mountainview Boulevard

P.0. Box 650

Basking Ridge, New Jersey 07920

MARYLAND CASUALTY COMPANY
By:

Date



